Order Entered.

D M Ok,

Patrick M. Flatley l

United States Bankruptcy Judge
Dated: Thursday, April 12, 2007 11:16:41 AM

THE UNITED STATESBANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF WEST VIRGINIA

IN RE:
MICHELLE DENISE JOHNSTON, Case No 05-6288

Debtor. Chapter 7

MICHELLE DENISE JOHNSTON,
Pantff,
V. Adv. Proc. No. 06-180

VALLEY CREDIT SERVICES, INC,,

Defendant.

N N N N N N N N N N N N N N N N N

MEMORANDUM OPINION

Michdle Denise Johnston (the “Debtor”) filed this adversary proceeding againgt Valey Credit
Services, Inc. (“Valey Credit”), to recover damagesfor Valey Credit’ saleged violaions of the autometic
day, discharge injunction, and for ancillary dams under theWest VirginiaConsumer Credit and Protection
Act. With respect to the Debtor’ s State law claims, the Debtor dlegesthat Valey Credit violated W. Va.
Code 88 46A-2-124(f) by atempting to collect a debt that had been prohibited by the entry of the
Bankruptcy Code' s discharge injunction, 46A-2-127(d) by representing that Vdley Credit had aclam
againg the Debtor after the debt had been discharged, and 46A-2-128(e) inthat Vdley Credit wasaware
that the Debtor was represented by anattorney but nonethel ess contacted the Debtor directly inan attempt
to collect a debt.



Vadley Credit seeks entry of partiad summary judgment on the Debtor’s ancillary Statelaw dams
on the bads that those dams are preempted by the remedies provided in the Bankruptcy Code.
Subsequent to the filing of that motion, the court, in a companion case, Johnston v. Telecheck Services,
Inc., Case No. 06-178, 2007 Bankr. LEXIS 687 (Bankr. N.D.W. Va. March 2, 2007), hed that 11
U.S.C. 88 362(k) and 524(a) preempted W. Va. Code 8§ 46A-2-124(c)* and 46A-2-127(d). That
ruling is equaly applicablein thiscase. Accordingly, the only issue l€eft to be decided on Valey Credit’'s
motionfor partia summaryjudgment iswhether the Bankruptcy Code smilarly preemptsthe Debtor’ sState
law cause of action under § 46A-2-128(e) for improper contacts withadebtor that is represented by an
attorney. For thereasons stated herein, the court findsthat the Debtor’ sclaim under W. Va Code § 46A-
2-128(e) isnot preempted by the Bankruptcy Code, but that the court iswithout subject matter jurisdiction
to adjudicate the dispute.

. STANDARD OF REVIEW

Summary judgment is appropriate when the matters presented to the court “show that thereisno
genuine issue as to any materia fact and that the moving party is entitled to judgment as amatter of law.”
Fed. R. Civ. P. 56(c); Fed. R. Bankr. P. 7056; Celotex v. Catrett, 477 U.S. 317, 322 (1986). The party
moving for summary judgment has the initid burden of proving that there is no genuine issue as to any
materid fact. Adickesv. S H. Kress& Co., 398 U.S. 144, 161 (1970). Once the moving party hasmet
thisinitia burden of proof, the non-moving party must set forth pecific facts sufficient to raise a genuine
issuefor trid and may not rest on its pleadings or mere assertions of disputed facts to defeat the motion.
MatsushitaElectric Industrial Co., Ltd., v. ZenithRadio Corp., 475 U.S. 574, 586-87 (1986) (dating
that the party opposing the motion “must do more thansmply show that there is some metaphysical doubt
asto the materid facts’). The mere existence of a scintilla of evidence in support of the opposing party’s
positionwill not be suffident to forestall summary judgment, but “the judge’ sfunctionis not himsdlf to weigh
the evidence and determine the truth of the matter but to determine whether there is a genuine issue for

! Although Johnston v. Telecheck Services, Inc., considered whether W. Va. Code § 46A-2-
124(c) was preempted by the Bankruptcy Code, the courts reasoning in that opinion equaly appliesto
the Debtor’ s alleged violation of 8 46A-2-124(f).
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trid.” Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 252 (1986). In ruling on amotion for summary
judgment, "the evidence of the nonmovant isto be believed, and dl judtifiable inferences are to be drawn
inhisfavor.” 1d. at 255. A factisnot “genuindy disputed” unless the factud conflict between the parties
requires atria of the case for resolution. Finley v. Giacobbe, 79 F.3d 1285, 1291 (2d Cir. 1996) (“If
thereis any evidence in the record from which a jury could draw a reasonable inference in favor of the
nor-moving party on amaterid fact, this Court will find summary judgment isimproper.”).
1. BACKGROUND

Asdleged by the Debtor, Valey Credit received notice of her bankruptcy filing on October 17,
2005, and received notice of her Chapter 7 bankruptcy discharge on January 25, 2006. These notices
made Valey Credit aware that the Debtor was represented by an attorney. Notwithstanding thesenotices,
Valey Credit continued its attempts to collect a discharged, pre-petition debt. More specificaly, Valey
Credit sent a collection letter to the Debtor on July 19, 2006 demanding payment of $295.54.

The Debtor further dleges that she is aconsumer and that Vdley Credit isadebt collector subject
to regulation by the West Virginia Consumer Credit and Protection Act.

[11. DISCUSSION

Withrespect to the Debtor’s claim that Valey Credit impermissibly contacted her when she was
represented by anattorney inviolationof W. Va. Code846A-2-128(e), Vdleycredit arguesthat the dam
is preempted by the remedies provided in the Bankruptcy Code on the following basis.

[T]he contact would not be a violaion, but for the bankruptcy petition. Specificaly,

Johnston's counsal was retained to file a bankruptcy petition, and presumably was not

hired to be her genera counsdl in dl matters. . . . But for the bankruptcy retention, there

could not even by an dlegation of aviolaion of the VWCCPA in thisregard.

(Memo. Support of S.J. a 16).

The Debtor argues that federa bankruptcy law does not preempt consumer protection laws
requiring communications with a represented debtor’s counsel on the basis that sate law presents no
obstacle to the full enjoyment of a creditor’s federal rights. The court agrees, but finds that it lacks
juridiction to remedy the aleged violation.

A. Preemption



Thecommonly stated standards for determining whether a state law, whichisnot abankruptcy law,
ispreempted by the Bankruptcy Code isto ascertain: (1) whether the sate law is expresdy preempted by
Congress, (2) whether Congressintended to occupy the entire field so as to preempt state lawsthat might
be gpplicable inthat area; (3) whether the state law conflictswith the federd statutes suchthat the state law
cannot be given effect; or (4) whether the state law stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress. E.g., Crosby v. National Foreign Trade
Council, 530 U.S. 363, 372-73 (2000) (“[T]he categories of preemption are not ‘rigidly digtinct.” . . .
[T]he entire scheme of the statute must of course be considered . . . ."); Hines v. Davidowitz, 312 U.S.
52, 67 (1941) (“Our primary function isto determine whether, under the circumstances of this particular
case, [adtate’ §] law stands as an obstace to the accomplishment and execution of the full purposes and
objectives of Congress.”); SusanRaeker-Jordan, The Pre-Emption Presumption that Never Was. Pre-
Emption Doctrine Swallows the Rule, 40 Ariz. L. Rev. 1379, 1396 (Winter 1998) (stating that even
though the test for preemptionis stated invariousways, the “‘ obstruction of purposes’ isill the touchstone
.. . to the pre-emption question.”).

The gpplicable State statute in this case provides:

Unfair or unconscionable means.

No debt collector shdl use unfar or unconscionable means to collect or attempt to collect

any cdaim. Without limiting the genera gpplication of the foregoing, the following conduct
is deemed to violate this section:

(e) Any communication with a consumer whenever it gppears that the consumer
isrepresented by an attorney and the attorney's name and address are known, or
could be easily ascertained, unless the attorney falls to answer correspondence,
return phone cdls or discuss the obligation in question or unless the attorney
consents to direct communication.

8 46A-2-128(e).
By comparison, the Bankruptcy Code provides.

(@ ... [A bankruptcy] petition . . . operates as astay, applicableto al entities, of—

(6) any act to collect, assess, or recover a claim againgt the debtor that arose
before the commencement of the case under thistitle;
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(k) ... [A]nindividud injured by any willful violaion of a stay provided by this section
dhdl recover actua damages, induding costs and attorneys fees, and, in gppropriate
circumstances, may recover punitive damages.

11 U.S.C. § 362(3)(6), (K).

(& A discharge in acase under thistitle—

(2) operates as an injunction againgt the commencement or continuation of an
action, the employment of process, or anact, to collect, recover or offset any such
debt as a persond liability of the debtor, whether or not discharge of such debt is
waived; . . ..

8 524(3)(2).

Reviewing the four preemption inquiries in relation to a debtor’s state law daim that a creditor
improperly contacted him post-petition at a time when the debtor was represented by an attorney, the
Court of Appeals for the Eighth Circuit in Sears, Roebuck & Co. v. O'Brien, 178 F.3d 962, 966-67 (8"
Cir. 1999), determined that the applicable state law was not preempted by the remedies provided in the
Bankruptcy Code. TheEighth Circuit concluded that: (1) Congressdid not expressan intention to preempt
laws like the state statute; (2) Congress had not regulated the rdaionship between private lawyers and
clients, which was an area of local concern; (3) it was possible to comply with both federd and sate law;
and (4) no reasonexisted to bdieve that the creditor would be impeded inits pursit of federal bankruptcy
rightsif its was required to dedl with the debtor’ s lawyer asrequired by gpplicable statelaw. 1d. Inshort,
no preemption applied “ because the state law presents no obstacle to the full enjoyment of [the creditor’s|
federd rights? Id. at 967. Accord, Surmv. Providian Nat'l Bank, 242 B.R. 599, 602 (S.D.W. Va.

2 Vdley Credit atached to its motion for partid summary judgment an unpublished
memorandum issued in this digtrict in the case of Sears, Roebuck & Co. v. Mull (Inre Mull), No. 96-
3019 (Bankr. N.D.W. Va. July 30, 1996), which concluded that “ Congress has preempted state action
with regard to resffirmations by virtue of § 362(8)(6) and 524(a)(2) and that communications between
the creditor and debtor are governed by these federa laws and the Debtor is not entitled to utilize the
date law remedies of W. Va Code 8§ 46A-2-128(e).” A reaffirmation agreement is not at issue in this
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1999) (same).

Smilaly, whenfaced withaFair Debt Collection Practices Clam under 15 U.S.C. § 1692¢(a)(2),
that a debt collector improperly contacted a debtor when that debtor was represented by anattorney, the
Didrict Court for the Northen Didrict of Illinais, in Alexander v. Unlimited Progress, Corp., No. 02-C-
2063, 2003 U.S. Dig. LEXIS 5560 (N.D. Ill. March 24, 2003), determined that no bankruptcy
“preemption” issues were gpplicable.  The court reasoned that a violation of § 1692c(a)(2) was
independent of any aleged violation of the Bankruptcy Code, and that the claim was not derivetive of the
causes of actionprovided by 88 362 and 524 of the Bankruptcy Code. Id. at *23. Asstated by the court,
the 8§ 1692c(a)(2) dam“does no violenceto the Bankruptcy Code’ s central objective of consolidatingand
evauating dl competing daimsto a debtor’s personal property . . . . Nor [does it] permit [the debtor] to
‘bypassthe procedura safeguardsin the (Bankruptcy) Code.” ” 1d. at 23-24 (citationomitted). Inshort,
“[ulnlike the case with a violation of the automatic stay or discharge injunction, the bankruptcy code
provide no specid remedy for ingppropriate contacts with arepresented debtor.” Id. at *24. Likewise,
when the Seventh Circuit Court of Appeds reviewed the decision, it noted that “[slending [d] Ietter to the
debtor rather than to counsel does not independently violate the Bankruptcy Code. ...” Randolph v.
IMBS Inc., 368 F.3d 726, 729 (7™ Cir. 2004) (remanding the case in pertinent part, stating that, “on the
theory that the debt collectors. . . knew that [the debtor] had counsd, again the FDCPA may be enforced,
and further proceedings are required to explore the question [of] whether the debt collectors themselves
(as opposed to the creditors) knew that the debtors were represented by attorneys.”).

Vadley Credit’ sattempt to somehow link its post-petition contact with the Debtor, a atimewhen
she was represented by an attorney, to the imbrication of the rights and remedies provided in the
Bankruptcy Code istoo strained an argument for the gpplication of preemption. Valey Credit asks that
this court deem the mere fact that the Debtor filed bankruptcy with counsd a sufficient basis for applying
preemption because “but for the bankruptcy, there could not even be an dlegation of a violation of the
WVCCPA.” Whilethat may be true, a debtor’ sright to be free from a debt collector’ s contacts based

case and to the extent that Mull may be incongistent with the court’s opinion in this case, Mull will not
be followed.
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soldy on the fact that adebtor isrepresented by anattorney existsindependently of the Bankruptcy Code.
Because neither the automatic stay nor the discharge injunction attempt to regulate how such contact is
made — but only whether an attempt to collect a pre-petition debt was made—aviolationof W. Va. Code
8 46A-2-128(e) does not overlap with any Bankruptcy Code remedy. A violaionof 8 46A-2-128(e) is
an independent remedy based on a separate wrong.

Consequently, asit gppliesto this case, Vdley Credit’ sdlegedly improper contact withthe Debtor
based on a State law that regulates how such contact isto be made when the debtor is represented by an
attorney is not an area subject to preemption by the Bankruptcy Code because: (1) it is not an area
regulated by Congressinthe Bankruptcy Code; (2) itis possible to comply withboth the Bankruptcy Code
and § 46A-2-128(e) inthat the Bankruptcy Code’ sfocus isonwhether acreditor has attempted to collect
on a pre-petition debt while the focus of the State law is on the method by which a debt collector may
make contact witharepresented party, (3) 8 46A-2-128(e) does not attempt to affect bankruptcy related
rights and remedies, and (4) nothing about the gpplicationof 8 46A-2-128(e) inthis case impedes Vdley
Credit federa bankruptcy rights.

B. Jurigdiction

Having concluded that the Debtor’ s cause of action under 8§ 46A-2-128(e€) is not preempted by
the Bankruptcy Code based, in part, on the fact that it is anindependent wrong that occured post-petition,
the Court must examine its own subject matter jurisdiction to adjudicate the cause of action.

1. 28U.S.C. 88157, 1334

The didtrict courts have origind and exclusve jurisdiction of al cases under title 11 and origind,
but non-exclusve jurisdictionof dl avil proceedings arisng under, arising in, or related to a case under title
11. 28U.S.C. §1334. Thedidtrict courtsmay refer § 1334'sjurisdictional grant to the bankruptcy courts.
28 U.S.C. § 157(a). Controversies arise in titte 11 when they “have no existence outside of the
bankruptcy.” United Sates Trustee v. Gryphon at the Sone Mansion, Inc., 166 F.3d 552, 555 (3¢
Cir. 1999). Clams arise under title 11 if the dams “dealy invoke subgtantive rights created by
bankruptcy law.” Glinkav. Federal Plastics Mfg., Ltd. (Inre Housecraft Indus. USA, Inc.), 310 F.3d
64, 70 (2™ Cir. 2002). A proceeding is related to a bankruptcy case when “ the outcome of that
proceeding could conceivably have any effect on the estate . . . [and] could ater the debtor'srights,
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ligbilities, options, or freedom of action (either postively or negatively). ...” Pacor, Inc. v. Higgins, 743
F.2d 984, 994 (3" Cir.1984) (emphasisinorigina). See also Celotex Corp. v. Edwards, 514 U.S. 300,
308 n.6 (1995) (“[W]hatever [“rdated t0"] test is used, these cases make clear that bankruptcy courts
have no jurisdiction over proceedings that have no effect on the estate of the debtor.”); New Horizon of
N.Y. LLC v. Jacobs, 231 F.3d 143, 151 (4" Cir. 2000) (“This court has adopted the Pacor related to test

Accordingly, for a bankruptcy court to have jurisdiction over a cause of action, a case or
controversy must exist that arises under, arisesin, or isrelated to a case under title 11. Where adispute
concerns non-debtor parties, does not involve property of the estate, does not affect administration of the
edtate, or where the dispute will not affect payments to creditors under a confirmed plan, the bankruptcy
court will generdly not have jurisdictionunder 8 1334. E.g., Zerand-Bernal Group v. Cox, 23F.3d 159,
162-63 (7" Cir. 1994) (holding that bankruptcy court jurisdiction did not exist over aproduct ligbility suit
aisng out of a bankruptcy sde when the debtor no longer existed, dl its assets were transferred, the
dispute concerned non-debtor parties, and the cause of action arose after the bankruptcy).

The Debtor’ s cause of actionarisngunder W. Va Code § 46A-2-128(e) is not one that “arises
in” or “arises under” title 11 because a debtor’ sright to be freefromadebt collector’ s contactswhen the
debtor is represented by an attorney exists independently of the Bankruptcy Code, and the Bankruptcy
Code does not attempt to regulate how that contact isto be made, whenand if such contact isappropriate.
Likewise, Debtor’ scauseof actionunder 8 46A-2-128(e) isnot “related to” the Debtor’ sbankruptcy case
because whether the Debtor wins of loses, there will be no affect on the bankruptcy estate. E.g.,
Buckingham v. Baptist Mem'| Hospital-Golden Triangle, 283 B.R. 691 (N.D. Miss. 2002) (denying
amotion to transfer a case to the bankruptcy court whenthe debtor sued the creditor asserting causes of
actionunder RICO, the Fair Debt CollectionPractices Act, and various state laws becausethe bankruptcy
estate would be totdly unaffected by the outcome of the litigetion); Csondor v. Weinstein, Treiger &
Riley, P.S (Inre Csondor), 309 B.R. 124 (Bankr. E.D. Pa. 2004) (holding that the debtor’s state law
damsaisingout of the creditor’ s post-discharge collectionactivitiesdid not relate to the bankruptcy case
because the daims arose after the bankruptcy wasfiled, and they would not have impacted the bankruptcy
estatebecauseany recovery under the daims would have belonged to the debtor and not theestate); Steele
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v. Ocwen Federal Federal Bank (In re Seele), 258 B.R. 319, 321 (Bankr. D.N.H. 2001) (“[T]he
FDCPA and gtate law claims do not fall within the Court's ‘ related to jurisdiction.”  Any recovery on the
part of the Debtor would be his done and would not inure to the benefit of the bankruptcy estate.”)
(citations omitted); In re Goldstein, 201 B.R. 1, 4-5 (Bankr. D. Me. 1996) (holding that the bankruptcy
court did not have jurisdiction over the debtor’s Fair Debt Collection Practices Act claims becausethose
clams were neither created nor determined by Bankruptcy Code provisions, they were not based upon
rights that could not be pursued outside of the bankruptcy context, and the complained of activities dedlt
with post-petition conduct: “Win, loseor draw, the outcome of Goldstein's FDCPA and tort daims cannot
‘concealvably have any effect on the estate being administered in bankruptcy.’” ) (citation omitted); Raph
Brubaker, On the Nature of Federal Bankruptcy Jurisdiction. A General Satutory and
Constitutional Theory, 41 Wm. & Mary L. Rev. 743, 910-11 (March 2000) (arguing for the revocation
of the Pacor “related to” jurisdictiona test and stating that, under Pacor, when “the debtor’s actionisa
third-party state-law dispute to whichthe bankruptcy estateisnot aparty . . . . [sjuchanaction[is] brought
s0ldy for the bendfit of an individud debtor [and] can have no effect on the bankruptcy estate and,
therefore, is not ‘related to’ the debtor’ s bankruptcy case in a Pacor sense.”).

Therefore, the court concludesthat the jurisdictiona grant in28 U.S.C. 8§ 1334, asreferred to the
bankruptcy courts pursuant to 8 157(a), asinterpreted by the Third Circuit in its “ concalvable effects’ test
firg articulated in Pacor, whichhas been adopted by the Court of Appedls for the Fourth Circuit, does not
provide a basis for the court’s exercise of jurisdiction over the Debtor’s State law cause of action under
W. Va. Code § 46A-2-124(e) becausewin, lose, or draw, the bankruptcy estate will be wholly unaffected
by the outcome of the litigation.

2. 28 U.S.C. §1367

Because the Debtor’s dam under W. Va. Code § 46A-2-128(e) is not one that arises under,
arisesin, or that isrelated to a case under title 11 under the existing jurisprudence, the sole issue iswhether
the court may exercise supplementd jurisdiction over the dam pursuant to 28 U.S.C. § 1367(a) to the
extent that the Debtor’s Statelaw claim is So related to the Debtor’s claims for violation of the automatic
gtay and discharge injunction —which are both “ core’ proceedings “arisng under” the Bankruptcy Code



—that the State law daim forms part of the same case or controversy under Article |11 of the Condtitution.
Evenassuming, however that an exercise of supplementa jurisdiction would be proper under the terms of
§ 1367, Congress has not extended 8§ 1367's jurisdictiona grant to the bankruptcy courts. The court
reaches this conclusion for five reasons.

Fird, by its express terms, 8 1367(a) provides that “the digtrict court shal have supplementa
jurisdiction.” No smilar grant of authority exists in the statute conferring supplementa jurisdiction on
bankruptcy courts. The jurisdictiona basis for the bankruptcy court is set forth in § 1334. Moreover,
pursuant to § 157(a), the district court may refer to the bankruptcy court adl cases “under title 11and any
or dl proceedings arisng under title 11 or arising in or related to a case under title 11." This language
plainly refersto the grant of federa jurisdiction over bankruptcy casesing 1334, and does not include any
referenceto Congress' sgrant of supplementd jurisdictionto the digtrict courts. E.g., Walker v. CadleCo.
(Inre Walker), 51 F.3d 562, 569 (5" Cir. 1995) (“Section 157 does not give bankruptcy courts power
beyond that grantedin28 U.S.C. 8§ 1334 . .. .”). Indeed, the Order of Reference entered in this Digtrict
on August 24, 1984, states thet all such casesfalling under the umbrdla of § 157(a) are referred to the
bankruptcy court and that Order of Reference does not mention any grant of supplementd jurisdiction.
Accordingly, any finding that the bankruptcy court enjoys the same grant of supplementa jurisdiction as
the district court must have some other basi's thanthe plain languege of the statute. See, e.g., Premium of
Am., LLC v. Sanchez (In re Premium Escrow Servs.), 342 B.R. 390, 404 (Bankr. D.D.C. 2006)
(“Panly, dams that can be heard only pursuant to § 1367 fo not fdl into [the categories of clams
transferred by the district court pursuant to 8 157].”); Adams v. Prudential Sec. (In re Foundation for

3 The statue provides:

Except . . .as expressy provided otherwise by Federd statute, in any civil action of
which the district courts have origind jurisdiction, the didtrict courts shdl have
supplementd jurisdiction over dl other damsthat are so related to clamsin the action
within such origind jurisdiction that they form part of the same case or controversy
under Article 111 of the United States Condtitution.

28 U.S.C. § 1367(a).
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New Era Philanthropy), 201 B.R. 382, 398 (Bankr. E.D. Pa. 1996) (“By itsexpressterms. . . section
1367 is gpplicable only to the ditrict court; it makes no reference to the bankruptcy court (nor doesthe
legidative history surrounding its enactment).”); see also Walker, 51 F.3d at 570 (“[W]e find that a
bankruptcy court does not have supplementa jurisdiction [under § 1367].”).

Second, should a bankruptcy court exercise supplementd jurisdictionunder 8 1367, whichwould
indudedl daims having some logica rdaionship to the bankruptcy proceeding, then the “related to” grant
of jurisdiction in § 1334(b) would be rendered superfluous. E.g., Inre Alpha Seel Co., 142 B.R. 465,
471 (M.D. Ala 1992) (“[T]he‘rdateto’ and *arising in’ jurisdictiona components of § 1334(b) aready
alow bankruptcy courts to hear, to the extent Congress intended, dl supplementary camsthat have a
logicd relationship to an underlying bankruptcy proceeding.”). In essence, an exercise of a court’s
supplementd jurisdiction under 8 1367 would include dl, or dmog dl, ingances to which § 1334(b)’s
“related to” jurisdiction would aready apply. Such aresult is contrary to the well-established rules of
satutory construction that statutes should be read in harmony, and that dl words of a statute should be
given éfect. E.g., Mkt. Co. v. Hoffman, 101 U.S. 112, 116 (1879) (* ‘[A] Statute ought, upon the
whole, to be so construed that, if it can be prevented, no clause, sentence, or word shal be superfluous,
void, or inggnificant.” ) (citation omitted); Shumate v. Patterson, 943 F.2d 362, 365 (4" Cir. 1991)
(“[W]henever possible, statutes should beread in harmony . . . .”), aff’ d, 504 U.S. 753 (1992).

Moreover, assuming that 8 1334(b)'s “related to” jurisdictiond grant is itself a grant of
supplementd jurisdictionto the bankruptcy court, instead of a specific jurisdictiond grant under the Pacor
gtandard, then by itsterms, § 1367 would not be an available source for exercigng jurisdiction. Section
1367(a) expresdy states that “[e]xcept . . . as expresdy provided otherwise by federd datute . . . the
digtrict court shal have supplementd jurisdiction. . . .” 28 U.S.C. § 1367(a). If § 1334(b)’s“rdaedto”
jurisdiction is a grant of supplementd jurisdiction, then the exception to 8 1367's grant of supplementa
jurisdiction is applicable. E.g., Susan Block-Lieb, The Case Against Supplemental Bankruptcy
Jurisdiction, A Constitutional, Statutory, and Policy Analysis, 62 Fordham L. Rev. 721, 800-803
(Feb. 1994) (“If [the] characterization [of 8 1334(b) as a grant of supplementd jurisdiction] is accurate,
then § 1334(b) . . . contains an express grant of supplementd jurisdiction which is narrower than that of
§1367. Thus, § 1334(b) can dso beviewed asafederd statutewhich* providesotherwise' than, and thus
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overrides, the broad general grant found in 8 1367.”).

Third, the United States Supreme Court has admonished that federa courts, and their jurisdiction,
are created by writtenlaw. Findleyv. United States, 490 U.S. 545, 547 (1989). Before afedera court
can exercise jurisdiction over amatter, two things are necessary: (1) * “[t]he congtitution must have given
the court the capacity totakeit' ”; and (2) “ ‘an act of Congress must have suppliedit . . . . To the extent
that such action is not taken, the power lies dormant.” ” 1d. at 548 (citation and emphasis omitted). A
federa court should not read a jurisdictional statute broadly and should not assume that the full
Condtitutional reach of federa court jurisdiction has been exercised by Congress. 1d. a 549. Reading
28 U.S.C. 88 157, 1334, and the Didrict Court’s Order of Reference to incdlude a grant of jurisdiction
under 8 1367 when no such express statutory grant is present is contrary to the Supreme Court’s
admonishment on how a court isto interpret ajurisdictiond satute. See, e.g., Kokkonen v. Guardian
Life Ins. Co. of America, 511 U.S. 375, 377 (1994) (“ Federal courts are courts of limited jurisdiction.
They possess only that power authorized by Condtitution and statute, which is not to be expanded by
judicid decree. It isto be presumed that a cause lies outsde thislimited jurisdiction . . . .").

Fourth, while the court redlizes that efficiency and convenience to the parties results should the
court be able to exercise supplementd jurisdiction, and that it may be onerous to litigate clams with a
amilar factua background indifferent courts, the United States Supreme Court hasalready addressed such
concerns.  See, e.qg., Finley, 490 U.S. at 555-56 (“[O]ur halding that parties to related dams cannot
necessarily be sued [in federa digtrict court based on pendant party jurisdiction] means that the efficiency
and convenience of a consolidated action will sometimes have to be forgone in favor of separate actions
in state and federd courts.”); Pacor, 743 F.2d at 994 (“Judicid economy itsdf does not judify federa
jurisdiction.”); Gates v. Didonato (In re Gates), No. 04-1240, 2004 Bankr. LEX1S2303 a * 9-10
(Bankr. E.D. Va Oct. 20, 2004) (“[B]ankruptcy courts may not exercise supplementd jurisdiction. . . .
Accordingly, notwithstanding the obvious judicid economy that would result from this court exercisng
jurisdiction over the Fair Debt Collection Practices Act clams, the court reluctantly concludesthat it is
without power to do s0.”). In short, convenience does not confer subject matter jurisdiction.

Hfth, firmpolicy reasons aso judify the court’ s conclusionthat bankruptcy courts do not enjoy the
same 8§ 1367 supplementa jurisdiction power as the district courts. Foremost is that the aim of the
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Bankruptcy Codeis*“inthe main, to secure equa distribution among creditors” Howard Delivery Serv.
v. Zurich Am. Ins. Co., 126 S. Ct. 2105, 2109 (2006). The aim of the Bankruptcy Code is not to
adjudicate disputes not created by the Bankruptcy Code that have no effect onthe bankruptcy estate. The
very bass for the Supreme Court’ sdecisoninN. Pipeline Constr. Co. v. Marathon PipeLine Co., 458
U.S. 50, 63-76 (1982), which gave rise to the jurisdictiond fix inthe 1984 Bankruptcy Amendments and
Federal Judgeship Act, was that a bankruptcy court, as an Article | Congressiona creation, could not
exercisethe essentid attributes of an Artidle 111 court. Thus, where appropriate, abankruptcy court should
consarvatively exercisejurisdiction in recognition of itslimited Article | status, and should not ventureinto
theunwarranted exercise of the essentid attributesof Artide I11 judicia power. Moreover, becauseneither
the Fourth Circuit nor the United States Supreme Court has made a determination of whether or not the
bankruptcy courts enjoy supplementa jurisdictionunder 28 U.S.C. 8§ 1367, thefairest course of actionfor
the litigants is to take a consarvative approach to defining bankruptcy court jurisdiction.  Should the
bankruptcy court exercise supplementd jurisdiction and be wrong, then any judgment rendered on the
cause of actionmay be subject to avoidance under Fed. R. Civ. P. 60(b)(4); Fed. R. Bankr. P. 9024. See,
e.g., Wendt v. Leonard, 431 F.3d 410, 412 (4™ Cir. 2005) (“An order is‘void’ for purposes of Rule
60(b)(4) only if the court rendering the decision lacked persond or subject matter jurisdiction.. .. .").

Of course, contrary authority exists holding that a bankruptcy court can exercise supplementa
juridiction. For example, the Court of Appeals for the Ninth Circuit, in Sasson v. Sokoloff (In re
Sasson), 424 F.3d 864, 867-68 (9" Cir. 2005), cert. denied, 126 S. Ct. 2890 (2006), held that a
bankruptcy court had * ‘jurisdiction to enter a monetary judgmert on a disputed dtate law clam in the
course of meking a determination that a debt is nondischargeable” ” Indiscussing thejurisdictiond power
of the bankruptcy court, the Ninth Circuit stated:

A bankruptcy court’ s“related to” jurisdictionis very broad, “induding nearly every matter
directly or indirectly related to the bankruptcy. . . . Congress expanded the Bankruptcy
Court’sArtide | jurisdiction by granting federd digtrict courtswith*origind and excdusive
jurisdiction of al cases under title 11.” Thus, at present, the bankruptcy court’s “related
to” jurisdiction dso includes the didtrict court’s supplementa jurisdiction pursuant to 28
U.S.C. 8§ 1367 “over dl other clamsthat are so related to clamsin the action within the
[court’s] origind jurisdiction that they form part of the same case or controversy under
Article 11l of the United States Congtitution.”
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|d. at 868-69. Seealso Montanav. Goldin (InrePegasus Gold Corp.), 394 F.3d 1189, 1195 (9" Cir.
2005) (“This drcuit has applied § 1367 to bankruptcy claims, even when the subject matter jurisdiction
is based on "related to" bankruptcy jurisdiction.”); Klein v. Civale & Trovato (In re Lionel Corp.), 29
F.3d 88, 92 (2" Cir. 1994) (staing summaily that “[t]he bankruptcy court had jurisdiction over the
Owners damsagaingt CTI under principles of supplementd jurisdiction.”). Asisevident by the dbove-
guoted passage, the finding that the bankruptcy court canexercise supplemental jurisdictionunder § 1367
isconclusory.* Indeed, casesthat do attempt an in-depth andysis go to great lengthsto write-in an express
grant of 8 1367 jurisdiction to the bankruptcy court when no textua language supports that conclusion.
E.g., HospitalityVentures/LaVistav. Heartwood 11, L.L.C. (InreHospitalityVentures/LaVista), No.
01-88200, 2007 Bankr. LEXIS 39 (Bankr. N.D. Ga Jan. 3, 2007) (determining that a district court
would have § 1367 jurisdiction over dlaims related to an action brought under its § 1334(b) jurisdiction,
and that giving“ proper regard for Congressiond intent” that jurisdictionisreferred to the bankruptcy court
under § 157 such that the bankruptcy court had 8 1367 jurisdictionover adamthat wasrelated to acore
matter eventhoughthe supplement daimwould fall Circuit precedent adopting Pacor’ s conceiveable effects
test). Not only does such aposition lack textua support, it is aso unsupported by the legidative history.
Block-Lieb, 62 Fordham L. Rev. a 609 n.486 (“[N]othing in the legidative history of the Judicia
Improvements Act of 1990 indicates anintent to empower bankruptcy courtsto exercisethe supplementa
jurisdiction granted in § 1367(a).”).

In sum, based on the aleged facts of this case, the Debtor’'s State law cause of action for
inappropriate contacts by a debt collector when the Debtor is represented by an attorney bdongsin the
State court, or perhaps eventhe federd district court, becausethiscourt iswithout jurisdictionto adjudicate
adispute that — under the Pacor “relatedto” jurisdictiond test asadopted by the Fourth Circuit —will have
no effect on the Debtor’ sbankruptcy estate, and for which no binding authority exists that authorizes this
court to exercise § 1367 supplementd jurisdiction.

% The court also expresses doubt concerning whether or not the determination of the amount of
indebtedness in an exception of discharge proceeding is unrelated to the bankruptcy case pursuant to
28 U.S.C. § 1334(b), inasmuch as the bankruptcy court must determine that a debt exists before that
debt can be subject to an exception to discharge action.
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[11. CONCLUSI ON
For the above-stated reasons set forthabove, the court will dismiss the Debtor’s Statelaw causes
of actionas ether being preempted by the remedies provided in the Bankruptcy Code, or asbeing outsde
the scope of this court’ s subject matter jurisdiction.  The court will enter a separate order pursuant to Fed.
R. Bankr. P. 9021.
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