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MEMORANDUM OPINION
The Edtate of Virgil B. LaRosa® (the “Debtor”) seeks to stay further activities in the Debtor's

Chapter 11 proceeding, and the four related adversary proceedings, until an arbitration panel in a case
syled Regal Coal v. LaRosa renders adecison. Only three claims exist againg the Debtor’ sestate, two
of which arefiled by Joseph and Dominick LaRosa (“JDL"), and the third of which is filed an amount of
$0. All four of the above-captioned adversary proceedings against the Debtor have been initiated by JDL.
The Debtor argues that, as a result of the arbitration, the Debtor may be entitled to offset as much as
$2,900,000 of JDL’stota claim of $4,507,493. JDL opposes any stay.

The court held atelephonic hearingonthe Debtor’ smotionon August 22, 2006, inWheding, West
Virginia, a whichtime the court took the matter under advisement. For the reasons stated herein the court
will deny the mation.

. BACKGROUND

On April 14, 1980, the Debtor formed Cheyenne Sales Company, Inc. (* Cheyenne’), a West
Virginia Corporation. The Debtor owns 100% of Cheyenne'sstock. Cheyenne operates a cod tipple
and wash plant in Upshur County, West Virginia (the “Upshur Land”). The Upshur Land belongsto the

1 Virgil B. LaRosa commenced this Chapter 11 case on November 19, 2003. On June 17,
2006, Virgil B. LaRosa passed away and his spouse, Joan LaRosa, assumed the role of Debtor in
Possession. The caseis continuing pursuant to Fed. R. Bankr. P. 1016.
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children of the Debtor. JDL dleges that Cheyenne never executed a written lease for use of the Upshur
Land until 2003 —within one-year beforethe Debtor’ s bankruptcy filing—whereby Cheyennewasrequired
to remburse the Debtor’ s children for any environmenta liabilities caused by Cheyenne.  Also, a some
point, Cheyenne executed aloan agreement with Huntington Bank for a$950,000 line of credit, whichwas
guaranteed by the Debtor, and for which the Debtor pledged certain securities, including Van Kamp
Securities, certificates of depodt, and shares of stock in Huntington Bank.

On August 8, 1982, JDL |oaned the Debtor $800,000. According to JDL, the loan agreement
relates that the Debtor is the trustee of the Upshur Land, the Debtor operates Cheyenne as trustee for
certain beneficiaries, and that the Debtor hasthe power to ded in any and dl mattersrdative to the Uphsur
Land. The Debtor dlegedly agreed to grant JDL full and complete management and control over the
operations on the property, the wash plant, and any other business conducted on the property. JDL’s
management rightswere to terminatein 2001, but the Debtor agreed to extend those rights— most recently
as June 2003.

The Debtor did not repay thedebt owed to JDL. On October 25, 1994, JDL obtained ajudgment
from the United States Didtrict Court for the Didrict of Maryland declaring that the Debtor owed JDL
about $2,800,000 ontheloan. Nearly eight yearslater, on September 11, 2002, the Maryland judgment
was registered in the Federal Didtrict Court for the Northern Didtrict of West Virginia

Once registered, JDL sought to execute on the judgment by serving a Suggestion of Persona
Property onamultitude of parties, induding HuntingtonBank on June 18, 2003. The Debtor opposed the
Suggedtions on the grounds that the underlying judgment was invdid. Within a few months after serving
the Suggestions onHuntington Bank, and within months before the Debtor’ s bankruptcy filing, Huntington
Bank loaned Cheyenne an additional $700,000. JDL asserts, however, that Cheyenne did not usethose
funds; rather it transferred the funds to an account controlled by the Debtor’ s son David.

Also seeking to collect the judgment fromthe Debtor’ sredl property, JDL filed a complaint in the
Circuit Court of Harrison County, West Virginia The Debtor aso opposed that complaint, and the Debtor
filed counterclaims againgt JDL seeking damages related to matters that arose after entry of the October
25, 1994 Maryland judgment, induding misrepresentation, breach of implied contract and covenant of fair
dedling, and unjust enrichmen.



Before ether the West Virginia Federal Didrict Court, or the West Virginia State Court could
address the merits of dlegations associated with those proceedings, the Debtor filed this Chapter 11
bankruptcy onNovember 19, 2003. On December 3, 2003, the Debtor removed both the Federal District
Court actionand the State Court actionto the bankruptcy court. TheHarrison County Actionisdesignated
as Adversary Proceeding No. 03-219. The Federd Didgtrict Court action is designated as Adversary
Proceeding No. 03-220. These two adversary proceedings have been adminigtratively consolidated by
the court.

OnApril 5,2004, JDL filed anamended proof of daminthe Debtor’ s bankruptcy proceeding for
$4,507,493. The Debtor objected to that claim asserting that the amount owed was less than what JDL
had stated because of certain, unspecified offseats.

On April 5, 2004, JDL filed acomplaint againgt the Debtor asserting that the loanfromJDL to the
Debtor is excepted from the Debtor’ s discharge (if one should be granted) on the basis that the loanwas
obtained by false pretenses, fa serepresentations, or actua fraud pursuant to 11 U.S.C. 8§ 523(a)(2). Tha
action is designated as Adversary Proceeding No. 04-53.

On November 14, 2005, JDL filed an adversary complaint againgt the Debtor and Cheyenne to
recover aleged preferentia and fraudulent transfers. The alleged basisfor the preference action isthat the
Debtor’ sexecutionof the |ease between Cheyenne and the Debtor’ s childrencreated aligbility to the West
Virginia Department of Environmenta Protectionfor the benefit of the Debtor’ s children. Thedleged basis
for the fraudulent transfer action is that the transfer of funds from Huntington Bank to Cheyenne caused a
diminution in value to the Debtor’s estate at a time when the Debtor was insolvent. That Adversary
Proceedingsis designated as No. 05-199.

The Debtor’s son David, and entities that he is affiliated with, namey Regd Cod, Inc. (“Regd”),
and Cherokee Processing, Inc., are involved in an arbitration proceeding with Dominick LaRosa and
entitieswithwhichDominick is&ffiliated. The arbitration dso involvesthird party plaintiffs, namely Energy
Marketing Co., Inc., Credible, Inc., and Research Fud, Inc. (Research), aswdl as anunrelated intervenor
and third party defendant, Courtney F. Foos Coa Co., Inc. (“Foos’). According to JDL, the fallowing
dlegations have an impact on the Debtor’s Chapter 11 proceeding: (1) Regal agreed to sl cod to
Research a a specified price; (2) Research, in a separate agreement with Foos, contracted to resd| the
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coal to Foos at a specified price; and (3) Dominick agreed that a portion of the profit that Researchredized
onitscoa saesto anunreated third party (about $3.00 per ton), was to be alocated to the repayment of
the Debtor’ s indebtedness to JDL. The Debtor has dleged in this bankruptcy that any such portion must
be offset againgt JDL’s claim againg the edtate.

[11. DISCUSSION

The Debtor argues that this bankruptcy case, including al of the above-mentioned adversary
proceedings, should be stayed pending the outcome of the binding arbitration in the case styled as Regal
Coal v. LaRosa. TheDebtor contendsthat the outcomeof thearbitration proceeding will haveasignificant
impact on the amount of outstanding debt in the bankruptcy action and related adversary proceedings on
the grounds that monetary awards may be made for the bendfit of the Debtor, which may be credited
againg the debt that the Debtor owes JDL. The Debtor anticipates that the offset may be as great as
$2,900,000.2

JDL opposes the stay of the above-stated bankruptcy proceedings on the basis that neither the
Debtor nor Joseph LaRosa are parties to the arbitration, no basis exigs to stay al proceedings in the
Debtor’s Chapter 11 case, and JDL’scam isfar in excess of any potentid offset that the Debtor might
be able to assart against JDL.

A bankruptcy court has a“virtualy unflagging obligation” to exercise the jurisdiction given toit by
Congress. Colorado River Water Conservation Dist. v. United Sates, 424 U.S. 800, 817 (1976); see
also Quackenbushv. Allstatelns. Co., 517 U.S. 706, 717 (1996) (“We have oftenacknowledged that
federal courts have a grict duty to exercise the jurisdiction that is conferred upon them by Congress.”).
Nevertheless, abankruptcy court may decline to exercise jurisdiction, or Stay aproceeding, under proper
circumstances® Quackenbush, 517 U.S. at 716 (“ Federal courts may dedline to exercisetheir jurisdiction,

2 The Debtor aso asserts that some additiona time is needed to reevauate the litigation
associated with thiscasein light of Virgil B. LaRosa s death inasmuch as his death may impact the
manner in which evidence must be presented and impact judiciad economy. The court believes,
however, that these goals can be accomplished in the absence of any Stay.

3 Abstention of a bankruptcy proceeding is proper pursuant to Younger v. Harris, 401 U.S.
37 (1971), “where the following three requirements are satisfied: (1) there are ongoing Sate
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inotherwise* exceptiona circumstances,” where denying afedera forum would clearly serve an important
countervailing interest.”).

For example, a bankruptcy court may stay a proceeding when the badsis one of wise judicid
adminigration. E.g., Colorado River, 424 U.S. at 817 (“ These principlesrest on consderations of ‘[w]ise
judicid adminigration, giving regard to conservation of judicid resources and comprehensve dispostion
of litigation'.”) (citationomitted). Giventheaobligation of thefedera courtsto exercisethejurisdiction given
them, however, “the circumstances permitting the dismissa of a federal suit due to the presence of a
concurrent . . . proceeding for reasons of wise judicial adminisiration are considerably more limited than
the circumstances appropriate for abstention.” 1d. at 818. A determination of whether or not to stay
litigetion, or to abstain fromhearing it, under Colorado River isto be made by “acareful baancing of the
important factors as they gpply in agiven case, with the baance heavily weighted in favor of the exercise
of jurisdiction.” Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 16 (1983).
Factors that a court may consider in making that determination indude, but are not limited to, “the
inconvenience of the federa forum; the desirability of avoiding piecemed litigation; and the order inwhich
jurisdictionwasobtai ned by the concurrent forums.” Colorado River, 424 U.S. at 818; seealso DVIBus.
Credit Corp. v. Crowder, 193 F. Supp. 2d 1002, 1008 (S.D. Tex. 2002) (considering six factors under
Colorado River: (1) assumption by either court over ares, (2) the rdative inconvenience of the forums;
(3) the avoidance of piecemed litigation; and (4) the order in which jurisdiction was obtained by the
concurrent forums; (5) whether federa law provides the rule of decision; and (6) whether the state court

proceedings are inadequate to protect the federd plaintiff's rights).

proceedings that are judicia in nature; (2) the state proceedings implicate important Sate interests; and
(3) the gtate proceedings afford an adequate opportunity to raise the federal cdlams.” Addiction
Specialists, Inc. v. Twp. of Hampton, 411 F.3d 399, 408 (3 Cir. 2005). Smilarly, sodention is
proper under Burford v. Sun Qil Co., 319 U.S. 315 (1943), “when questions of state law in which the
dtate has expressed a desire to establish a coherent policy on a matter of substantia public concern are
raised.” NYLife Distribs. v. The Adherence Group, Inc., 72 F.3d 371, 376 n.8 (3 Cir. 1995).

Here, there is no argument that the bankruptcy court should abstain from hearing any of the
adversary proceedings, or claims objection proceedings arising out of the Debtor’s Chapter 11
bankruptcy case.



Based onthe circumstances of this case, astay of the Debtor’ s Chapter 11 proceeding and related
adversaries while the Debtor’ s entitlement to an offset islitigeted in arbitration is not gppropriate for the
folowing reasons: (1) the arbitration proceeding involves non-debtor parties; (2) assuming that the
arbitration proceeding results favorably to the Debtor’s son, and that as a result the Debtor is entitled to
offset JDL’s cdlam againg him to the extent of $2,900,000, that offset would be insufficent to diminate
JOL’sdam, whichJDL assertsto be at least $4,507,493; (3) no indication exigts that the claims asserted
by the parties in the arbitration proceeding will be adversely impacted should this court exercise its
jurigdiction, and there is no indication that continuing proceedings in this court would interrupt another
court’ scond derationof novel issues of statelaw, or cdl into questionfederal-state relations; (4) the amount
of duplicate litigation that the parties might be caled on to conduct only relates to the offset agreement
entered between David and Dominick and/or ther rel ated entities— no other aspect of estateadminigtration
will be affected; (5) the Debtor’ s case has not proceeded to confirmation, and it is likely thet the arbitration
proceeding will conclude before the time period dlotted to the claims objection process will terminate; (6)
this court is the only forum that can adminigter the Debtor’ s bankruptcy case, and the most convenient
and/or the only forum in which to litigate the related adversary proceedings, and (7) without a clear
judtification for imposing a stay, this court is obligated to exercise the jurisdictiongiven to it by Congress.

[11. CONCLUSI ON

For the above-stated reasons, the Debtor’ smotionfor astay of his Chapter 11 proceeding will be

denied. A separate order will be entered.



