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AllenB. Simms (the “ Debtor”) objects to the $44,532.71 unsecured, non-priority proof of dam

filed by eCast Settlement Corporation ("eCast”) on the grounds that (1) the proof of dam was not
supported by affidavits, notes, credit applications, account statements, or other type of written or printed
documents, and (2) eCast filed the proof of daim on behdf of Bank of AmericalFIA Card Services,
formerly MBNA, without providing a notice of assgnment or a transfer of the daim.! As a result, the

! The Debtor’ s objection to eCast’ s proof of claim statesin relevant part:

3. Debtor objectsto the filing of the said Proof of Claim on the basis [that] the
Proof of Claim was not supported by affidavits, assignments, notes, credit applications,
account statements, or other type of written or printed document.

4. Rule 3001(c) of the Bankruptcy Rules provides that when “aclaim is based on
awriting” the“origind or aduplicate shdl be filed with the proof of dam.” Thedam
filed by eCadt in this caseis fataly defective for falure to comply with this mandatory
Rule.

5. Debtor further objects to the filing of said proof of claim on the basis that no
Notice of Assgnment, Transfer or Sale of said clam has been filed.

(Document No. 59).



Debtor seeksentry of anorder that strikeseCast’ s proof of dam, forbidsit fromfurther anendingitsdam,
and that requires eCast to pay the Debtor’ s attorney’ s fees of $250.00.2

In response, eCast asserts that the Debtor acknowledged owing $41,406.74 to MBNA America
on Schedule F of the Debtor’ s petition. Also, eCast assertsthat it properly provided anaccount summary
in support of its proof of clam, which listed a telephone number that the Debtor could cdl for further
information. Furthermore, eCast contends that when an account is transferred before a proof of clam is
filed, it isnot required to include documentation of that transfer with its proof of clam.

A. Failureto Provide Sufficient Documentation

The Debtor argues that the dam summary provided by eCadt isinaufficient on the grounds that
Fed. R. Bankr. P. 3001(c) requires that, when a daim is based on awriting, “the origind or a duplicate
shdl be filed with the proof of dlam.” Based on eCadt’ sfailure to attach the origina or a duplicate of the
writing, the Debtor requests that the court disalow eCast’ s entire claim.

Pursuant to 11 U.S.C. 8 501, a creditor may fileaproof of daminabankruptcy case. As stated
in8502(a), “[a] damor interest, proof of which isfiled under 8 501 of thistitle, is deemed alowed, unless
apaty ininterest . . . objects” To execute a proof of claim, Fed. R. Bankr. P. 3001(a) directs that the
proof of dam be “a written satement setting forth a creditor’s clam,” and that it “shal conform
subgtantidly to the gppropriate Officid Form.” Also, when aproof of clamisbased on awriting, Fed. R.
Bankr. P. 3001(c) providesthat “the origind or duplicate shdl be filed with the proof of dlam.” In turn,
Officid Form 10 indructs the proof of claim filer to “[a]ttach redacted copies of any documents that
support the daim, such as promissory notes, purchase orders, invoices, itemized statements or running
accounts, contracts, judgments, mortgages, and security agreements.” B 10 (Officid Form10) (12/07).

The Form aso ingructs that the filer may attach a summary of those documents. Id. In the 1991
Committee Note to the Official Form, the draftersexplainthat a summary is gppropriate if the documents

that support the creditor’ s claim are voluminous.

2 On Schedule F, the Debtor listed an undisputed debt to MBNA for $41,406.74. When
eCadt filed its assigned claim from MBNA, it was in the amount of $44,532.71. In the Debtor’sclam
objection, the Debtor did not aver that he did not owe the additional $3,125.97.
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When a cdlam is executed and filed in accordance with the Bankruptcy Rules, then Rule 3001(f)
provides that the proof of dam “shdl condtitute prima fadie evidence of the vdidity and amount of the
cdam.” Fed. R. Bankr. P. 3001(f). When the Rule 3001(f) presumption arises, the Bankruptcy Code
edtablishes a burden shifting framework for the alowance or disdlowance of that claim:

The creditor'sfiling of aproof of dam congtitutes prima facie evidence of the amount and

validity of the claim. The burdenthenghiftsto the debtor to object to the dam. The debtor

mugt introduce evidence to rebut the clam's presumptive vdidity. If the debtor carries its

burden, the creditor hasthe ultimate burden of proving the amount and vdidity of the daim

by a preponderance of the evidence.

Sancill v. Harford Sands Inc. (InreHarford Sands Inc.), 372 F.3d 637, 640 (4™ Cir 2004). Seealso
11 U.S.C. 8§ 502(b) (providing nine grounds onwhichto disalowaproof of dam); TravelersCas. & Sur.
Co. of Am. v. PG&E, 127 S. Ct. 1199, 1204 (2007) (“[T]he court ‘shall allow’ the daim*except to the
extent that' the claim implicates any of the nine exceptions enumerated in § 502(b).”).

In the absence of a properly documented claim under Fed. R. Bankr. P. 3001(c), however, the
primafacie presumption asto validity and amount is not applicable. E.g., InreTran, 369 B.R. 312, 317
(SD. Tex. 2007) (“In light of eCadt’s failure to comply with Rule 3001(c), eCast does not meet the
requirements of Rule 3001(f) and thus their proofs of claim should not enjoy primafacie vaidity.”).

The absence of the Rule 3001(f) presumption does not mean that a filed proof of claim is
automatically disalowed:; rather, the creditor isleft withthe burden of proof on the vaidity and amount of
itsdam at any further hearing. E.g., In re Prevatte, No. 06-3131, 2007 Bankr. LEXIS 2363 at *4
(Bankr. D.S.C. Jan. 31, 2007) (“If written documentation is not attached to the proof of claim form then
the proof of claim does not giveriseto the presumption of vdidity and proof of the amount of the clam.
This does not however result in automatic disalowance of the daim.”); In re Armstrong, 320 B.R. 97,
104-05 (Bankr. N.D Tex. 2005) (“[L]ack of proper supporting documentation does not, in and of itsdf,
result in aclam’s disdlowance; rather, it dripsit of any primafacie vaidity, requiring the creditor to offer
the supporting documentation to carry its burden of proof in the face of an objection.”); 9 Callier on
Bankruptcy 13001.09[1] (AlanN. Resnick & Henry J. Sommer, eds.,15" ed. rev. 2007) (“Inorder for
adamto be entitled to the weight afforded by Rule 3001(f), it must comply with the rules, including Rule
3001, and st forth the facts necessary to support the claim. . . . If the origind proof of dam. . . lacks the
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documentation necessary under Rule 3001 to establish a primafacie vdidity, the damant may have the
burden of establishingitsclam.....”).

The grounds for the disallowance of a proof of claim are specificaly lisgted in 11 U.S.C. 8 502 —
not inthe Bankruptcy Rules. Therefore, it isnot enough for the Chapter 13 debtor to merely complain that
the proof of daimfiled by a creditor lacks suffiaent documentationunder the Bankruptcy Rules, the debtor
must a so assert agroundsfor disdlowance under 8 502, asfor example, by contesting the amount clamed
tobeowed. E.g., Cluff v. eCast Settlement, No. 2:04-CV-978, 2006 U.S. Dist. LEXIS71904 at * 13
(D. Utah Sept. 29, 2006) (refusing to disdlow aproof of clam when the presumption of vdidity in Rule
3001(f) did not apply; the debtor failed to raise any bas's to disalow the proof of clam under 8 502(b)
of the Bankruptcy Code); InreMoreno, 341 B.R. 813, 819-20 (Bankr. S.D. Fla. 2006) ([ T]his court will
not tolerate attempts to obtain ordersdisalowing these clamsiif the only basis for the objection islack of
documentation.”); Perron v. eCAST Settlement Corp. (In re Perron), No. 05-8075, 2006 Bankr.
LEXIS 2639 at *12 (B.A.P. 6" Cir. Oct. 13, 2006) (“ ‘ The merefailureto comply withrules concerning
the form and content of a proof of dam is not judification under the Bankruptcy Code to judicidly
invaidatea creditor’ sotherwiselavful dam.” ) (citationomitted); Heathv. Am. ExpressTravel Related
Servs. Co. (In re Heath), 331 B.R. 424, 426 (B.A.P. 9" Cir. 2005) (“A proof of dam that lacks the
documentation required by Rule 3001(c) does not qudify for the evidentiary benefit of Rule 3001(f) . . .
but that itsdf is not a basis to disdlow the daim. Section 502(b) sets forth the exclusive grounds for
disalowance of clams, and Debtors have introduced no evidence or arguments to establish any of those
grounds.”); Dove-Nationv. eCast Settlement Corp. (In re Dove-Nation), 318 B.R. 147, 150 (B.A.P.
8" Cir. 2004) (refusing to disallow a claim based solely on lack of sufficient documentation because
“ Section 502(b) setsforththe sole groundsfor objecting to adamand directsthe court to dlow the claim
unless one of the exceptions applies.”); In re Habiballa, 337 B.R. 911, 916 (Bankr. E. D. Wis. 2006)
(“[T]his Court will require the Debtor to come forward with some evidence to contradict the claim
summary, eveninthe absence of acreditor’ scompliance withaninformationrequest.”); Inre Burkett, 329
B.R. 820, 829 (Bankr. S.D. Ohio 2005) (“If there is no underlying factua dispute as to the validity,
ownership or amount of a dam, a debtor or trustee has no bass for filing an objection for lack of

documentation unless the debtor or trustee aleges a basis that would require reduction or disalowance
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under 8 502.”); Inre Guidry, 321 B.R. 712, 715 (Bankr. N.D. lll. 2005) (“Because no ground hasbeen
asserted requiring disalowance [under § 502], eCast’ sdams are dlowed over the debtor’ sobjection[for
lack of suffident documentation] without further hearing . . . .[E]vidence of any kind — prima facie or
otherwise—isaconcernonly at a hearing to resolve factual disputes. Thedebtor’sclaim objectionsraised
no factud disputes requiring a hearing.”); In re Shank, 315 B.R. 799, 801 (Bankr. N.D. Ga. 2004)
(“Thereisno reasonto require amendment of claims when, as here, there is no showing thet thereare any
disputes about the debtor's liahility on the claims or their amounts.”).

Accordingly, the court will overrule the Debtor’ s objectionthat eCast failed to properly document
its proof of claim because, even if the Debtor’ s objectionto lack of proper documentationis proper under
Rule 3001(c),? the Debtor has not raised any legd or factua dispute regarding the vaidity or amount of
eCadt’s claim under § 502(b). Should the Debtor contest the vaidity or amount of eCast’s proof of claim
pursuant to 8§ 502(b), thenthe evidentiary effect of eCast’ s purported falureto properly document itsproof
of dam will become rdevant. At that time, the Debtor may request eCast to provide more that the
summary it attached to its proof of dam. E.g., In re Steffens, No. 04-62147-7, 2005 Bankr. LEXIS
3106 at *9 (Bankr. D. Mont. Aug. 26, 2005) (“[T]hefiling of a summary ‘does not relieve a creditor of
its obligation to provide dl documents supporting its claim upon request.” ) (citation omitted); In re
Schraner, 321 B.R. 738, 740 (Bankr. D. Wash. 2005) (same).

B. Failureto Document Assignment

The Debtor’ s second basis for objecting to eCast’ s proof of claim isthat eCast failed to provide
documentationreflecting thet it was the holder of MBNA's claim againgt the Debtor. Based onthisfailure
to document the purported assgnment, the Debtor requeststhat eCast’ s $44,532.71 daim be disallowed.
Inresponse, eCast assertsthat the transfer was effected before the proof of damwasfiled, and, therefore,
Nno requirement exists that it document the assgnment of the daim.*

3 Of course, eCast assartsthat it properly documented its proof of claim. Whether or not this
documentation is sufficient to give its claim a primafacie presumption of validity is not a necessary
determination for the digpogition of this maiter.

4 Attached to eCast’s response is a general bill of sale and assignment of loans dated April 2,
2007, which references a January 31, 2005 agreement between eCast and FIA Card Services.
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With regard to documenting the transfer or assgnment of a proof of claim, the Bankruptcy Rules
provide:

(1) Transfer of a Claim Other than for Security Before Proof Filed. If a daim has been

transferred other than for security before proof of the dam has been filed, the proof of

clam may befiled only by the transferee or an indenture trustee.

(2) Trandfer of Claim Other Thanfor Security After Proof Filed. If aclam. . . has been

transferred other than for security after the proof of clam has been filed, evidence of the

transfer shal befiled by the transferee. . . .

Fed. R. Bankr. P. 3001(e)(1-2).

Under Rule 3001(e), when aclaim is transferred before the filing of a proof of clam, thereisno
requirement that evidence of the assgnment or transfer be filed with theclam.  E.g., Inre Griffin, No.
06-11130, 2007 Bankr. LEXIS 1748 at *5 (Bankr. W.D. Tex. May 17, 2007) (“Bankruptcy Rule
3001(e)(1) smply does not require evidence of the assgnment or transfer if the transfer occurred before
the proof of daimisfiled.”). Accordingly, thiscourt will “not impase any additiond requirement onaclaim
transferee that does not appear in the Rules of Bankruptcy Procedure or the statute itsdf.” Id. Some
courts have determined, however, that documentation of the assgnment is required under Fed. R. Bankr.
P. 3001(a) and (c) for the damto be entitled to the prima facie presumption of vaidity under Rule 3001(f).
In re Armstrong, No. 03-35406 (Bankr. N.D. Tex. Jan. 31, 2007) (requiring documentation of an
assgnment for a claim that was transferred under Rule 3001(€)(1)).

In this case, the Debtor hasfailed to alege that eCast’s clam isinvalid; thus, the Debtor has not
asserted any basi's on which the court can disdlow eCast’ s proof of clam. Consequently, the court isnot
caled upon to determine whether or not eCast must document the assgnment of itsproof of claim for that
claim to be afforded the Rule 3001(f) presumption of vdidity, or whether the assgnment eCast filed with
its response is adequate.

C. Request for Attorney’s Fees

In addition to objecting to eCast’s proof of dam and requesting that the court disalow it for
eCadt’ s purported failure to comply with the Bankruptcy Rules, the Debtor aso requests that the court
enter an order that requires eCast to pay the Debtor’ s attorney’ s fees of $250.00.

The American Rule regarding attorney’ s fees is that each party to litigation should bear their own



costs. See, e.g., F.D. Rich Co. v. Industrial Lumber Co., 417 U.S. 116, 129 (1974) (explaining the
basis for the American Rule). The American Rule on atorney’s fees is in contrast to the rules used in
“much of the rest of the indudtridized world, including the courts of England, which operate on a ‘loser
pays system in which the prevailing litigant recovers attorney's fees from the opponent as a matter of
course.” 10 Moore's Federal Practice— Civil § 54.170 (2007). Nevertheess, numerous exceptions
to the American Rule exist, whereby the loser inavil litigationmay be forced to pay the winner’ sattorney’s
fees. Common exceptionsinclude contractua provisons dlowing the shifting of fees, statutory provisons
dlowing for the shifting of fees, and awarding fees to compensate one party for the other’s bad faith or
vexatious conduct. E.g., Fed. R. Civ. P. 11, Fed. R. Bankr. P. 9011 (sanctions for inappropriate
representations to the court); Chambers v. NASCO, Inc., 501 U.S. 32, 43-51 (1991) (recognizing the
bad faith exception to the American Rule); In re Auto Specialties Mfg. Co., 18 F.3d 358, 361 (6™ Cir.
1994) (contractud fee shifting upheld).

In this case, the Debtor’ s objection to eCast’ s proof of clam is being overruled, and the Debtor
hasnot indicated any basis for the court to depart fromthe American Rule onattorney’ sfees; thus, the fee
request will be denied.

D. Conclusion

For the reasons set forth in this Memorandum Opinion, the court will overrule the Debtor’s
objection to eCast’s proof of claim without prjudice® The court will enter a separate order pursuant to
Fed. R. Bankr. P. 9021.

5 Like any order alowing aclaim, this determination may be reconsidered for cause pursuant to
§ 502(j) of the Bankruptcy Code.



